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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

20  CFR  Part  655 

Labor  Certification  Process  for  the 
Temporary  Employment  of  Aliens  in 
Agriculture:  Adverse  Effect  Wage  Rate 
Methodologies;  Proposed  Rulemaking 

agency:  Emplo3anent  and  Training 
Administration,  Labor. 
action:  Proposed  rulemaking. 

SUMMARY:  The  Employment  and 
Training  Administration  (ETA)  of  the 
Department  of  Labor  (DOL)  proposes  to 
establish  a  new  methodology  for 
computing  the  agricultural  adverse 
effect  wage  rate,  that  is,  the  minimum 
wage  rate  which  DOL  has  determined 
must  be  offered  and  paid  by  the 
employers  proposing  to  employ 
nonimmigrant  alien  agricultural  workers 
in  the  United  States.  The  new 
methodology  would  set  a  single  national 
rate  governing  the  admission  of  all 
foreign  temporary  workers  admitted  to 
perform  agricultural  employment, 
principally  cultivation  and  harvesting  of 
crops,  anywhere  in  the  United  States, 
computed  by  a  formula  set  forth  in  the 
regulation.  A  separate  methodology  for 
sheepherding  has  historically  been  used. 
No  change  is  contemplated  in  that 
methodology  other  than  rounding  the 
figure  to  the  nearest  dollar  rather  than 
$5.00  as  was  past  practice.  No  change  is 
proposed  for  the  adverse  effect  wage 
rates  for  logging  employment,  which  are 
the  prevailing  wage  rates  for  the 
occupation  in  the  area  of  intended 
employment. 

DATES:  Interested  persons  are  invited  to 
submit  written  comments  on  this 
proposed  regulation  on  or  before  April 
10. 1980. 

Since  the  harvest  seasons  for  which 
certifications  are  sought  are  imminent, 
and  since  the  concept  expressed  in  the 
proposed  rule  was  the  subject  of  six 
public  hearings  in  November  1979,  it  has 
been  determined  that  a  comment  period 
longer  than  30  days  is  not  appropriate 
and  is  unnecessary. 

ADDRESS:  Send  written  comments  to: 

Mr.  David  O.  Williams,  Administrator, 
United  States  Employment  Service, 
Employment  and  Training 
Administration,  United  States 
Department  of  Labor,  Suite  8000 — 

Patrick  Henry  Building,  601  “D”  Street, 
N.W.,  Washington,  D.C.  20213. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Kenneth  Bell,  United  States 
Employment  Service,  Employment  and 


Training  Administration,  United  States 
Department  of  Labor,  Suite  8410 — 
Patrick  Henry  Building,  601  “D”  Street, 
N.W.,  Washington,  D.C.  20213, 
Telephone:  (202)  376-6297. 
SUPPLEMENTARY  INFORMATION: 

Introduction 

The  Emplojonent  and  Training 
Administration  (ETA)  of  the  Department 
of  Labor  (DOL)  is  proposing  to  amend  its 
regulations  at  20  CFR  655.207,  to 
establish  a  new  methodology  for 
computing  the  adverse  effect  wage  rate 
for  the  temporary  employment  of 
nonimmigrant  aliens  in  agricultural 
occupations.  DOL’s  regulations  for  the 
certification  of  temporary  employment 
of  nonimmigrant  aliens  are  issued 
pursuant  to  the  Immigration  and 
Naturalization  Service  (INS)  regulations 
at  8  CFR  214.2(h)(3)(i).  set  forth  in 
pertinent  part  below: 

Either  a  certihcation  from  the  Secretary  of 
Labor  or  his  designated  representatives 
stating  that  qualified  persons  in  the  United 
States  are  not  available  and  that  the 
employment  of  the  beneHciary  will  not 
adversely  a^ect  the  wages  and  working 
conditions  of  workers  in  the  United  States 
similarly  employed,  or  a  notice  that  such 
certification  cannot  be  made  shall  be 
attached  to  every  nonimmigrant  visa  petition 
to  accord  an  alien  a  classihcation  under 
Section  101(a)(15)(H)(ii)  of  the  [Immigration 
and  Nationality]  Act  [8  U.S.C. 
1101(a)(15)(H)(ii)]. 

Temporary  Alien  Employment 
Certification  Process 

Whether  to  grant  or  deny  a 
nonimmigrant  visa  petition  under  8 
U.S.C.  1101(a)(15)(H)(ii)  and  1184  is 
solely  the  decision  of  INS.  It  is  INS 
policy,  however,  as  expressed  in  its 
above-quoted  regulation,  that,  before 
INS  will  grant  or  deny  such  a  visa,  it 
first  requests  DOL  to  advise  INS  with 
respect  to  two  issues: 

(a)  Whether  there  are  a  sufficient 
number  of  able,  willing,  and  qualified 
U.S.  workers  available  to  do  the  work 
proposed  to  be  done  by  the  alien;  and 

(b)  Whether  the  employment  of  the. 
alien  will  adversely  affect  the  wages 
and  working  conditions  of  similarly 
employed  U.S.  workers. 

If  DOL  determines  that  there  are  not 
able,  willing,  qualified,  and  available 
U.S.  workers,  and  that  the  employment 
of  the  alien  will  not  adversely  affect 
similarly  employed  U.S.  workers.  DOL 
advises  INS  of  these  findings,  by  issuing 
a  temporary  labor  certification.  The 
employer  proposing  to  use  the  alien  for 
temporary  work  then  attaches  the 
certification  as  part  of  the  alien’s  visa 
petition,  pursuant  to  8  CFR  214.2(h)(3)(i). 

If  DOL  cannot  make  one  or  both  of  the 
above  findings.  DOL  so  advises  INS. 


DOL  may  be  unable  to  make  the  two 
required  findings  for  any  of  one  or  more 
reasons,  including,  but  not  limited  to: 

(a)  The  employer  seeking  the 
temporary  labor  certification  on  behalf 
of  the  alien  has  not  submitted  a  proper 
temporary  labor  certification 
application,  or  has  not  followed  the 
proper  procedural  steps. 

(b)  The  employer  has  not  submitted 
sufficient  evidence  of  attempts  to  obtain 
available  U.S.  workers;  and/or  the 
employer  has  not  submitted  sufficient 
evidence  that  the  wages  and  working 
conditions  which  the  employer  is 
offering  will  not  adversely  affect  the 
wages  and  working  conditions  of 
similarly  employed  U.S.  workers;  and 
thus  the  employer  has  not  met  its  burden 
of  proof  under  section  291  of  the 
Immigration  and  Nationality  Act  (INAj 
(8  U.S.C.  1361): 

Whenever  any  person  makes  application 
for  a  visa  or  any  other  document  required  for 
entry,  or  makes  application  for  admission,  or 
otherwise  attempts;  to  enter  the  United 
States,  the  burden  of  proof  shall  be  upon  such 
person  to  establish  that  he  is  eligible  to 
receive  such  visa  or  such  document,  or  is  not 
subject  to  exclusion  under  any  provision  of 
this  Act.  *  *  • 

(c)  DOL  through  its  own  knowledge 
and  experience,  has  foimd  that  U.S. 
workers  are  available  and/or  that  an 
adverse  effect  on  similarly  employed 
U.S.  workers  will  result,  and  the 
employer  has  not  met  the  burden  of 
rebutting  DOL’s  finding  or  findings. 

Department  of  Labor  Regulations 

DOL  has  published  regulations  at  20 
CFR  Part  655,  Subpart  C,  governing  the 
labor  certification  process  for  the 
temporary  employment  of  nonimmigrant 
aliens  in  the  United  States  in 
agricultural  and  logging  occupations. 

Part  655  was  promulgated  pursuant  to 
the  INS  regulations  at  8  CITl 
214.2(h)(3)(i),  quoted  above. 

The  regulations  in  20  CFR  Part  655, 
Subpart  C,  set  forth  the  factfinding 
process  resulting  in  the  granting  or 
denial  of  a  temporary  agricultural  labor 
certification.  They  describe  the  potential 
of  the  Federal-State  system  of  public 
employment  offices  (established 
pursuant  to  the  Wagner-Peyser  Act,  29 
U.S.C.  49  et  seq.)  for  assisting  employers 
in  finding  available  U.S.  workers,  and 
how  this  process  is  utilized  by  DOL  as  a 
basis  of  information  for  the  certification 
determination.  See  also  20  CFR  Parts 
602,  621,  651-654,  and  656-658. 

Part  655  also  sets  forth  the 
responsibilities  of  employers  who  desire 
to  employ  nonimmigrant  aliens  in 
temporary  agricultural  and  logging  jobs. 
Such  employers  are  required  to 
demonstrate  that  they  have  attempted  to 
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recruit  U.S.  workers  through  advertising, 
through  the  Federal-State  public 
employment  service  system,  and  by 
other  specified  means.  The  purpose  is  to 
assure  an  adequate  test  of  the 
availability  of  U.S.  workers  to  perform 
the  work,  and  to  insure  that  aliens  are 
not  employed  under  conditions 
adversely  affecting  the  wages  and 
working  conditions  of,  similarly 
employed  U.S.  workers. 

Adverse  Effect  Wage  Rates 

So  that  the  importation  of  temporary 
nonimmigrant  alien  agriculbiral  workers 
will  not  adversely  affect  the  wages  of 
similarly  employed  U.S.  workers,  DOL  • 
has  since  1964  computed  and  published 
adverse  effect  wage  rates  (AEWRs). 

See,  e.g.,  29  FR 19101, 19102  (December 
30. 1964);  32  FR  4569,  4571  (March  28, 
1967);  35  FR  12394-12395  (August  4, 

1970):  and  48  FR  10306, 10317  (March  10, 
1978).  The  AEWR  is  the  minimum  wage 
rate  that  agricultural  employers  seeking 
temporary  nonimmigrant  alien  workers 
are  required  to  offer  to'and  pay  their 
U.S.  and  alien  workers. 

AEWRs  apply  only  to  those  employers 
who  are  seeking  to  import  temporary 
foreign  labor  into  the  United  States. 
Employers  applying  for  temporary  labor 
certifications  must  agree  to  comply  with 
all  employment-related  laws,  however. 

20  CFR  655.203(b);  see  also  8  CFR 
214.1(h)(3)(i).  If  the  employment  is 
covered  by  a  higher  standard  applicable 
under  any  Federal,  State,  or  local 
minimum  wage  law.  the  employer  must 
comply  with  that  law.  See,  e.g.,  29  U.S.C. 
206(a).  Thus,  a  worker  in  employment 
under  the  temporary  alien  labor 
certification  program  must  be 
compensated  at  the  highest  of  the 
applicable  wage  rates,  whether  that 
highest  rate  is  the  AEWR.  the  prevailing 
wage,  or  the  Federal,  State,  or  local 
statutory  minimum  wage. 

The  purpose  of  an  AEWR,  as 
described  by  the  Fifth  Circuit  U.S.  Court 
of  Appeals,  is  “to  neutralize  any 
‘adverse  effect’  resultant  from  Ae  influx 
of  temporary  foreign  workers”.  It  is  a 
“method  of  avoidi^  wage  deflation.” 
Williams  v.  Usery,  531  F.  2d  305,  306  (5th 
Cir.  1976),  cert,  denied,  429  U.S.  1000;  see 
Florida  Sugar  Cane  League  v.  Usery,  531 
F.  2d  305  (5th  Cir.  1976). 

The  First  Circuit  U.S.  Court  of 
Appeals  has  recognized  that  the  AEWR 
is  a  minimum  and  neither  forbids 
employers  from  offering  more,  nor 
employees  from  seeking  more.  See 
Flecha  v.  Quiros,  567  F.  2d  1154, 1156 
(1st  Cir.  1977).  However,  that  court 
recognized  two  competing  statutory 
purposes,  quoting  from  a  recent  Third 
Circuit  decision; 


The  common  purposes  are  to  assure 
[employers]  an  adequate  labor  force  on  the 
one  hand  and  to  protect  the  jobs  of  citizens 
on  the  other.  Any  statutory  scheme  with 
these  two  purposes  must  inevitably  strike  a 
balance  between  the  two  goals.  Clearly, 
citizen-workers  would  best  be  protected  and 
assured  high  wages  if  no  aliens  were  allowed 
to  enter.  Conversely,  elimination  of  all 
restrictions  upon  entry  would  most 
effectively  provide  employers  with  an  ample 
labor  force.  Rogers  v.  Larson,  3  Cir.,  1977,  563 
F.  2d  617,  62& 

The  First  Circuit  then  capsulized  the 
purpose  of  the  statute  and  regulations  as 
“to  provide  a  manageable 
scheme  *  *  *  that  is  fair  to  both  sides.” 
567  F.  2d  at  1156.  Thus,  the  AEWR 
computation  methodology  must 
recognize  the  need  to  balance  the  goals 
of  supplying  an  adequate  labor  force 
and  protecting  the  jobs  of  citizens. 

The  current  AEWR  methodology  is 
published  at  20  CFR  655.207.  However, 
based  on  requests  for  rulemaking 
received  from  farmworker  groups  and 
the  Department’s  experience  in  the 
temporary  labor  certification  program 
over  the  past  years,  and  on  comments 
received  from  the  public  in  writing  and 
at  recent  public  hearings,  DOL  has 
concluded  that  the  current  AEWR 
methodology  has  not  successfully 
achieved  the  purpose  of  preventing 
wage  deflation  of  similarly  employed 
U.S.  workers.  This  adverse  effect  has 
reduced  the  number  of  U.S.  workers 
available  for  employment  in  agriculture. 
Therefore,  DOL  is  proposing  to  revise 
the  methodology,  as  described  below,  in 
furtherance  of  the  statutory  objective  of 
preserving  U.S.  jobs  for  U.S.  workers. 

See  Elton  Orchards,  Inc.  v.  Brennan,  508 
F.  2d  493,  500  (1st  Cir.  1974). 

Alternative  AEWR  Methodologies 
Considered  by  DOL 

On  October  16, 1979,  there  was 
published  in  the  Federal  Register  a 
notice  describing  the  current  AEWR 
methodology  and  various  alternative 
methodologies  being  considered  by 
DOL.  44  FR  59890. 

The  current  methodology  for  annually 
computing  the  AEWRs  is  set  forth  in  20 
CFR  §  655.207  (1979).  This  methodology 
was  described  in  the  Federal  Register  at 
41  FR  25018  Qune  22, 19776). 

Five  alternative  methodologies  also 
were  submitted  for  public  comment  at 
the  hearings.  The  firat,  which  is 
proposed  in  this  notice,  would  be  a 
single  national  AEWR  based  on  the 
historical  relationship  between  hourly 
agricultural  wages  and  the  hourly  wages 
of  private  nonfarm  production  workers. 
The  second  methodology  would  have  set 
a  national  AEWR  for  each  crop  activity. 
The  third  would  have  adjusted  the  Fair 
Labor  Standards  Act  agricultural 


minimum  wage  by  the  annual  increases 
in  average  wages  in  agriculture.  The 
fourth  would  have  set  the  AEWR  at  a 
constant  25%  above  the  Fair  Labor 
Standards  Act  agricultural  minimum 
wage.  The  fifth  would  have  retained  the 
present  system,  but  would  modify  it  by  < 
publishing  rates  for  all  the  48  contiguous 
States.  Finaly,  the  public  was  asked  to 
comment  on  the  possibility  of  permitting 
an  employer  to  pay  its  group  of 
worker’s,  on  the  average,  the  AEWR 
computed  imder  any  of  the  alternative 
methodologies;  or  even  paying  at  least 
90%  of  the  worker  group  at  or  above  the 
AEWR. 

Public  Hearings 

In  the  October  16, 1979,  Federal 
Register  notice,  DOL  announced  a  series 
of  six  public  hearings  to  solicit 
comments  from  interested  parties  on  the 
above  methodologies  and  suggestions  of  * 
other  methodologies.  44  FR  59890.  The 
hearings  were  held  at  Chicopee,  Mass., 
on  Nov.  5  &  6;  West  Palm  Beach,  Fla.,  on 
Nov.  8  &  9;  Martinsburg,  W.Va.,  on  Nov. 
13  &  14;  McAllen.  Texas,  on  Nov.  15  & 

16;  Yakima,  Wash.,  on  Nov.  26  &  27;  and 
Bakersfield,  Calif.,  on  Nov.  29  &  30. 
Approximately  sixty  individuals  either 
personally  testified  at  these  hearings  or 
submitted  written  comments  for  the 
record. 

Agricultural  employers  and  their 
representatives  advocated  that  DOL  use 
the  Federal  minimum  wage  established 
by  the  Congress  (see  29  U.S.C.  206(a)  (1) 
and  (5)),  on  the  theory  that  the  floor  for 
wages  paid  in  all  of  U.S.  agriculture, 
regardless  of  region,  should  not  be  any 
different  than  the  statutory  minimum 
wage  in  the  Fair  Labor  Standards  Act. 
What  these  commenters  did  not  note, 
however,  was  that  the  standard  set  forth 
in  the  Immigration  and  Nationality  Act 
(INA)  and  the  INS  regulations  is  that  the 
wages  of  U.S.  workers  vis-a-vis  foreign 
workers  are  not  to  be  adversely  affected 
because  of  the  importation  of  foreign 
workers.  8  U.S.C.  1101(a)(15)(H)(ii)  and 
1184;  and  8  CFR  214.2(h)(3)(i).  If  workers 
under  this  program  may  be  paid  as  little 
as  the  lowest  paid  workers  covered  by 
the  Fair  Labor  Standards  Act,  the  INS 
standards  would  not  be  met. 

Most  of  the  farmworker  advocates 
recommended:  (1)  That  foreign  workers 
not  be  admitted  if  U.S.  workers  are 
available  at  any  wage  rate;  and  (2)  That 
the  AEWR  be  related  to  the  highest 
wage  paid  at  peak  seasonal  agricultural 
production  periods  and  be  applied  either 
nationwide,  on  a  crop-by-crop  basis,  or 
on  a  regional  geographic  basis. 

The  gist  of  the  testimony  fit)m  the  U.S. 
farmworkers  and  U.S.  farmworkers 
advocates  was  that  the  AEWR  should 
be  set  at  a  level  (by  whatever 
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methodology]  that  would  be  sufficiently 
high  to  reduce  or  eliminate  the  need  to 
import  nonimmigrant  alien  workers. 

Some  witnesses  suggested  that  the 
AEWR  be  established  in  a  way  that 
would  reflect  free  market  wage  rates 
negotiated  between  farmworkers  and 
growers  and  would  be  applied  on  a 
geographical  basis. 

One  farmworker  advocate  suggested 
that  the  AEWR  simply  be  the  Federal 
minimum  wage  plus  50  percent  of  that 
rate.  The  basic  rationales  for  that 
recommendation  were  that  the 
establishment  of  such  a  rate  would 
increase  the  number  of  U.S.  workers 
available  for  work  in  agriculture,  both 
local  workers  and  those  who  migrate; 
and  would  reduce  the  need  for  reliance 
on  the  importation  of  foreign  workers. 

By  contrast,  an  attorney  representing 
grpwers  in  New  England  testifled  that 
the  Federal  minimum  wage  plus  20 
percent  of  that  rate  would  be  an 
appropriate  AEWR. 

Another  witness  testifying  as  a 
farmworker  advocate  stated  that  either 
a  single  national  AEWR  (using  current 
methodology)  of  national  AEWRs  by 
crop  activity  would  be  acceptable  for 
U.S.  farmworkers. 

Witnesses  representing  a  group  of 
major  employers  of  alien  farm  workers 
suggested  basing  the  AEWR  on  the 
annual  average  wage  rates  for  field  and 
livestock  workers  combined.  A  national 
AEWR  and  State-by-State  AEWRs 
would  be  calculated,  using  the  previous 
year’s  field  and  livestock  wages, 
adjusted  by  the  same  percentage  as  the 
5-year  average  percentage  change  in 
those  rates.  The  employer  would  have  to 
guarantee  the  higher  of  the  AEWR 
calculated  for  the  nation  or  the  State  of 
intended  employment.  In  some 
instances,  this  methodology  would 
result  in  AEWRs  lower  than  the  current 
methodology,  but  the  employers’ 
suggestion  would  be  to  use  transitional 
AEWRs  to  protect  the  workers’  wage 
levels. . 

The  above  recommendation  was  not 
adopted  for  a  number  of  reasons;  (1)  The 
base  suggested  by  these  employers  is 
the  annual  average  field  and  livestock 
workers’  wage  rates,  which  were 
computed  and  published  by  the  U.S. 
Department  of  Agriculture  (USDA). 
While  changes  in  these  rates  have  been 
used  in  the  past  as  bases  for  AEWR 
increases,  USDA  is  no  longer  publishing 
such  combined  figiires,  and  now 
publishes  separate  figures  for  field 
workers  and  for  livestock  workers. 
Moreover,  DOL  has  determined  that  the 
better  data  base  is  the  annual  average 
wage  of  piece-rate-paid  hired  farm 
workers,  since  the  predominant  amoimt 
of  agricultural  work  for  which 


temporary  labor  certifications  are 
granted  is  piece-rate-paid  work.  USDA 
publishes  the  piece-rate-paid  figures 
each  February. 

(2)  Use  of  a  5-year  average  increase 
on  which  to  base  increases  in  the 
AEWR  would  tend  to  flatten  out  the 
correction  accomplished  by  the  AEWR, 
and  to  lessen  the  impact  of  years  in 
which  large  wage  increases  occur.  DOL 
has  found  that  there  is  a  definite 
historical  relationship  between  the 
increase  in  nonfarm  production  wages 
and  the  hourly  earnings  of  piece-rate- 
paid  hired  farm  workers.  Adopting  this 
recommendation  would  increase  the 
disparity,  in  States  where  alien  farm 
workers  are  employed,  between  the 
AEWR  and  the  actual  national  anfiual 
average  hourly  earnings  of  piece-rate- 
paid  hired  farm  workers. 

A  major  sheep  ranchers’  association 
suggested,  by  written  comment,  that  a 
separate  monthly  AEWR  be  set  for 
range  sheepherding.  ETA  has  for  a 
number  of  years  set  a  monthly  wage  for 
sheepherders  covered  by  this  program 
and  concurs  with  the  commenters  that  a 
separate  methodology  and  rate  for 
sheepherding  is  appropriate.  The  sheep 
ranchers  further  suggested  that  they  be 
permitted  to  pay  up  to  10  percent  of  their 
workforce  below  the  applicable  AEWR. 
This  suggestion  was  rejected,  based 
upon  the  job  requirement  that  range 
sheepherders  remain  on  duty  for  days  or 
weeks  at  a  time,  in  remote  areas.  Their 
monthly  salaries  are  intended  to 
compensate  them  for  all  hours  worked 
during  these  fluctuating  workweeks. 
Thus,  DOL  will  continue  to  set  the 
AEWR  for  sheepherding  as  it  has  in  the 
past. 

Many  of  the  witnesses  did  not 
specifically  address  the  methogologies 
proposed  by  DOL,  or  the  issue  of  an 
AEWR  itself.  Several  representatives  of 
farmworker  advocacy  organizations 
limited  their  comments  to  the  issue  of 
the  utilization  limited  their  comments  to 
the  issue  of  the  utilization  of 
undocumented  aliens  in  U.S.  agriculture, 
and  recommended  legislative  changes  to 
prohibit  the  importation  of  foreign 
workers.  While  DOL  found  these 
comments  interesting,  it  also  must  note 
that  these  recommendations  are  not 
germane  to  the  methodology  used  to 
compute  the  AEWR  and  exceed  DOL 
authority  under  8  CFR  214.2(h)(3).  DOL’s 
current  authority  extends  only  to 
certification  of  the  availability  of  U.S. 
workers  and  of  the  adverse  effect  that 
the  importation  of  temporary  alien 
workers  into  agriculture  would  have  on 
U.S.  workers  similarly  employed. 


Pr(qx>sed  New  Methodology 

DOL  has  determined  to  use  an  AEWR 
methodology  setting  a  predicted 
national  annual  average  hourly  wage  for 
piece-rate-paid  hired  farm  workers  as 
the  AEWR  for  the  calendar  year.  (A 
separate  methodology  for  sheepherding 
AEWRs  is  discussed  later  in  this 
document.).  The  methodology  chosen  is 
essentially  the  same  as  that  described  in 
Alternative  Methodology  No.  1  in  the 
October  16, 1979,  notice,  described 
above.  The  single  national  AEWR  will 
be  predicted  for  the  forthcoming  year, 
based  on  the  demonstrated  historical 
relationship  between  the  national 
average  of  hourly  earnings  of  piece-rate- 
paid  hired  workers  in  agriculture  and 
the  average  hourly  earnings  paid  to 
production  workers  in  the  private 
nonfarm  economy  during  the  previous 
year. 

DOL  has  compared  the  annual 
average  hourly  earnings  of  production  or 
nonsupervisory  workers  on  private 
nonagricultural  payrolls  in  the  years 
1973  through  1978,  with  the  national 
annual  average  hourly  earnings  of  piece- 
rate-paid  hired  farm  workers  in  the 
years  1974  through  1979.  Analyzing  the 
correlation  between  these  figures,  DOL 
woidd  be  able  to  predict  an  AEWR  for 
the  coming  year  that  would  correspond 
very  closely  to  the  national  annual 
average  hourly  earnings  of  piece-rate- 
paid  hired  farm  workers  for  that  year. 
The  historical  figures  used  are  set  forth 
in  Tab/e  /  below.  The  nonfarm  worker 
wage  for  each  year  [see  Note  on 
Table  I\  would  be  used  under  the 
propoed  methodology  to  predict  the  next 
year’s  piece-rate-paid  hired  farm  worker 
wage  [see  Note  ”**”  on  Table  /.] 

TabiB  L-^Wage  Rates  Used  in  Developing 
Methodology 


Year  Production  Farm 

workers*  workers** 


1973..._ .  $3.94  . 

1974  . 4.24  $2.Se 

1975  _  4.53  Z96 

1976  .  4.86  3.14 

1977  . 5.25  3.48 

1978  . 5.69  3.76 

1979  . . . . . .  4.07 


*Annual  average  hourly  earnings  of  production  or  nonsu- 
pervisory  workers  on  private  nonagricultural  payrolls  nation¬ 
wide.  These  figures  are  taken  from  the  table  at  page  111  of 
the  Bureau  of  Labor  Statistics  (BLS)  publication  Emptoyment 
and  Earnings  for  January  1980. 

**Annual  average  hourly  eammgs  of  pieoe-rate-paid  hired 
farmworkers  in  the  46  contiguous  States.  These  figures  are 
published  in  February  of  each  year  in  the  U.S.  Department  of 
Agriculture  publication  Farm  Labor 

As  is  now  the  case,  wages  offered  or 
paid  to  foreign  or  U.S.  farm  workers 
below  the  AEWR  would  be  considered 
as  adversely  affecting  wages  and  must 
be  increased  to  satisfy  the  AEWR. 
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Piece  rates  for  workers  under  the 
program  would  be  examined  annually. 
Growers  requesting  temporary 
nonimmigrant  alien  workers  would 
submit  to  ETA  (or  to  a  State 
employment  service  agency  designated 
by  ETA)  data  on  their  previous  year’s 
employment  and  earnings,  and  on  the 
piece  rate  paid  to  workers  in  the 
applicable  crop  activity. 

Using  the  data,  the  employer  would  be 
required  to  calculate  new  piece  rates  for 
the  coming  season.  The  employer  would 
be  required  to  adjust  the  previous  year’s 
piece  rate(s]  upward  by  the  same 
percentage  as  the  increase  in  the  hourly 
AEWR  for  the  coming  season,  provided, 
however,  that  the  employer  first  would 
be  required  to  demonstrate  that  the 
previous  season’s  piece  rate  was 
adequate  to  yield  the  previous  season’s 
AEWR,  based  upon  the  employer’s 
average  worker’s  production  in  that 
activity  in  that  season. 

Thus,  if  the  previous  season’s  hourly 
AEWR  was  $4.00  and  the  coming 
season’s  hourly  AEWR  would  be  $4.40 
(a  10%  increase),  an  employer  whose 
average  harvester  picked  8  bushels  per 
hour  last  season  at  a  piece  rate  of  $.50 
per  bushel  would  have  to  offer  and  pay 
its  workers  $.55  per  bushel  for  that 
activity  in  the  coming  season. 

However,  if  the  employer’s  average 
worker  picked  only  7  bushels  per  hour  in 
the  previous  season,  at  a  piece  rate  of 
$.50  per  bushel  that  worker  would  have 
earned  only  $3.50  per  hour  (absent 
make-up  pay),  $.50  per  hour  less  than 
the  hourly  AEWR  for  that  season.  To 
earn  last  year’s  hourly  AEWR,  at  a 
production  rate  of  7  bushels  per  hour, 
that  average  harvester  should  have  been 
paid  a  piece  rate  of  $.571  per  bushel 
($.571  price  rate  =  $4.00  AEWR  divided 
by  7  bu./hr.  average  production).  In  that 
situation,  the  employer  must  offer  and 
pay  to  its  workers  in  the  coming  season 
a  piece  rate  based  upon  what  the 
previous  season’s  piece  rate  should  have 
been  ($.571  per  bushel),  increased  by  the 
same  percentage  as  the  increase  in  the 
hourly  AEWR  (10%).  'Thus,  the 
employer’s  piece  rate  in  the  coming 
season  would  have  to  be  $.628  per 
bushel  (110%  of  $.571  per  bushel). 

Each  worker  who  earns  less  than  the 
hourly  AEWR  at  the  applicable  piece 
rate  would  have  to  be  paid  make-up 
pay,  to  bring  his/her  hourly  earnings  up 
to  this  season’s  hourly  AEWR. 

The  employer  would  be  required  to 
offer  and  to  pay  to  workers  at  least  that 
adjusted  piece  rate  for  the  growing 
season,  so  that  the  wages  of  similarly 
employed  U.S.  workers  will  not  be 
adversely  effected  by  the  employment  of 
the  aliens.  If  a  grower  pays  separate 
rates  for  different  activities  in  the  same 


crop  [e.g.,  spot  picking  vs.  stripping)  or 
separate  rates  for  different  crops,  then 
piece  rates  shall  be  adjusted 
independently  for  each  activity. 

If,  during  a  pay  period,  any  individual 
worker  did  not  earn  at  least  the  AEWR 
for  the  number  of  hours  he/she  worked, 
the  employer  would  have  to  pay  that 
worker  the  piece  rate  earned,  plus  the 
difference,  to  achieve  the  AEWR  for  the 
number  of  hours  worked.  When  this 
occurs,  the  employer  would  be  required 
to  notify  the  local  job  service  ofHce  that 
makeup  pay  has  been  provided  to  the 
worker(s).  The  grower  then  may  be 
audited  by  the  Employment  and  training 
Administration  (ETA)  to  ensure  the 
piece  rate  actually  is  generating  the 
AEWR  for  the  average  worker. 

Where  an  employer  has  no  historical 
data  available  ^m  which  an  adjusted 
piece  rate  may  be  computed  [i.e.,  where 
the  employer  is  growing  a  crop  for  the 
Hrst  time),  the  employer  will  be  required 
to  establish  a  piece  rate  reasonably 
expected  to  generate  the  AEWR.  *1116 
employer’s  specific  methodology  for 
establishing  a  piece  rate  resulting  in  the 
AEWR  for  such  a  crop  would  have  to  be 
submitted  in  writing  to  the  RA  for 
approval.  The  Employment  and  Training 
Administration  (CTA)  may  then  audit 
the  employer  to  ensure  that  the  piece 
rate  is  actually  generating  the  AEWR.  If 
another  grower  or  grower(s)  produce  the 
same  crop  in  the  area  of  employment, 
the  employer  producing  the  crop  for  the 
first  time  would  base  its  piece  rate  on 
the  average  hourly  earnings  and 
production  of  workers  employed  in  that 
crop  activity  in  the  area  of  intended 
employment.  The  State  job  service 
would  determine  what  those  average 
hourly  earnings  are,  through  its  in- 
season  wage  surveys  or  its  collected 
prevailing  wage  information. 

Rationale  for  Proposed  Rule 

This  methodology  was  chosen  for  a 
number  of  salient  reasons:  (1)  One  very 
significant  aspect  of  the  proposal  is  that 
it  provides  a  definitive  means  for  linking 
an  hourly  AEWR  to  a  piece  rate, 
expressed  in  terms  of  average  hourly 
earnings.  Since,  as  noted  above,  much  of 
the  work  is  done  on  a  piece  rate  basis, 
this  linkage  fix>m  an  hoiurly  rate  to  a 
piece  rate  is  essential. 

(2)  The  employment  service  system 
provides  interstate  clearance  of 
farmworkers,  fi*om  their  home-base  (or 
supply)  States  to  grower  (or  user)  States. 
See  20  CFR  Part  653.  The  single  national 
rate  recognizes  the  interstate  movement 
of  farm  workers,  and  the  national  nature 
of  the  clearance  system  for  these 
workers.  Moreover,  the  rate  would 
apply  to  all  States,  not  just  those  where 
there  had  been  a  previous  request  for 


alien  workers,  as  under  the  current 
regulations.  If  employers  in  a  State 
where  alien  farmworkers  were  not 
previously  used  should  seek  alien 
workers,  the  AEWR  methodology  would 
be  in  place  and  protection  of  U.S. 
workers  could  begin  immediately.  The 
methodology  recognizes  that  the 
agricultural  industry  uses,  in  effect,  a 
national  workforce,  whose  wages  must 
be  protected  fi'om  adverse  effect 
nationwide. 

(3)  The  proposed  new  methodology 
takes  cognizance  both  of  the  fact  that 
farm  earnings  are  affected  by  many  of 
the  same  forces  (such  as  the  general  rise 
in  prices,  productivity,  and  foreign 
trade)  that  impact  on  other  sectors  of 
the  economy:  and  of  the  earnings  of 
laborers  in  these  sectors. 

(4)  The  methodology  chosen 
recognizes  the  fact  that  earnings  in  the 
farm  and  nonfarm  sectors  are  not 
independent  of  each  other.  That  is. 
depending  on  the  movement  of  relative 
wages,  workers  move  fi'om  one  sector  to 
another.  For  these  reasons,  absent 
distortions  that  would  be  caused  by  the 
importation  of  foreign  labor.  DOL  would 
expect  a  close  statistical  relationship 
(though  not  necessarily  a  one-to-one) 
between  the  earnings  of  farm  and 
nonfarm  workers. 

(5)  This  methodology  is  based  on 
soimd  statistical  data,  reflecting 
conditions  in  the  economy.  It  also 
avoids  the  necessity  of  costly,  time 
consuming,  data  collection  inherent  in  a 
methodology  that  would  specify  crop- 
by-crop  AEWRs. 

(6)  It  should  be  noted  that  the 
regression  methodology  in  the  proposed 
rule  specifically  contemplates  the  use  of 
the  hourly  earnings  of  piece-rate-paid 
workers.  This  is  in  recognition  of  the 
fact  that  the  workers  most  affected  by 
the  importation  of  temporary  alien 
workers  are  those  that  work  on  a  piece 
rate  basis. 

(7)  Since  there  would  be  one  AEWR 
computed  at  the  beginning  of  the 
calendar  year,  the  proposed  rule  allows 
both  growers  and  workers  to  know  well 
in  advance  what  has  to  be  paid  and 
what  is  likely  to  be  earned. 

Adverse  Effect  Wage  Rates  in  1979  and 
1980 

Under  the  methodology  set  forth  in  the 
proposed  regulation,  and  using  the  data 
available  through  the  end  of  January 
1980  (see  Table  I  above),  the  1979 
AEWR  would  have  been  $4.11 
nationwide;  and  the  nationwide  AEWR 
anticipated  for  1980  would  be  $4.51 
nationwide. 
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Sheepherding  Employment 

Sheepherding  employment  has  been 
included  as  farm  work  covered  by  20 
CFR  Part  655,  Subpart  C,  since  the 
promulgation  of  the  subpart.  See  43  FR 
10307  (March  10, 1978).  Becuase  of  the 
unique  nature  of  the  hours  and  the  work 
involved  in  sheepherding,  it  would  be 
inappropriate  to  set  an  hourly  AEWR  for 
that  occupation.  The  proposed  rule 
would  continue  the  practice  of  setting  a 
monthly  wage  for  range  sheepherding, 
which  must  be  guaranteed  to  the  worker 
unless  the  local  prevailing  wage  for  such 
work  is  higher.  As  in  past  years  the 
monthly  AEWR  will  be  changed 
annually  by  the  average  percentage 
change  in  the  USDA-determined  hourly 
wage  rates  (set  forth  in  each  February 
issue  of  Farm  Labor],  for  livestock  farm 
workers  in  the  eleven  Western  States 
where  the  aliens  have  been  historically 
employed. 

The  base  fate  will  be  the  1979  AEWR, 
which  was  $485.00  per  month.  The  1980 
AEWR  is  expected  to  be  $523.00  per 
month,  based  upon  the  7.76  average 
percentage  increase  in  the  hourly 
earnings  of  livestock  workers  in  the 
eleven  States.  The  wage  is  rounded  off 
to  the  nearest  $1.00. 

Logging  Employment 

The  current  methodology  for  wages  in 
logging  employment  is  unchanged  in  the 
proposed  rule,  since  loggers’  wages  have 
equalled  or  exceeded  the  annual 
average  hourly  wages  of  nonagricultural 
production  workers.  The"  AEWR  for 
logging  is  the  prevailing  wage  for  the 
occupation  in  the  area  of  intended 
employment. 

Conclusion 

For  the  above  reasons,  DOL  proposes 
to  compute  and  publish  annually  a 
national  adverse  eHect  wage  rate  for 
agricultural  employment  under  the 
methodology  set  forth  below  in  the 
proposed  regulation. 

Development  of  Proposed  Regulation: 
Regulatory  Impact 

This  proposed  rulemaking  was 
prepared  under  the  direction  and  control 
of:  David  O.  Williams,  Administrator, 
United  States  Employment  Service, 
Employment  and  Training 
Administration,  United  States 
Department  of  Labor,  Washington,  D.C. 

This  proposed  rule  affects  only  those 
agricultural  employers  who  request 
certiHcation  to  employ  nonimmigrant 
alien  workers,  and  has  less  impact  than 
speciHed  in  DOL’s  criteria,  so  that  the 
effect  of  the  proposed  regulation  is  not 
so  major  as  to  require  the  preparation  of 
a  regulatory  analysis.  See  44  FR  5576 
(January  26, 1979). 


Proposed  Rule 

Accordingly,  it  proposed  to  revise 
§  655.207  of  Part  655  of  Chapter  V  of 
Title  20,  Code  of  Federal  Regulations,  to 
read  as  follows: 

§  655.207  Adverse  effect  rates. 

(a)  Scope.  This  section  sets  forth  the 
methodology  by  which  the  adverse 
effect  rates  are  computed  for 
agricultural  employment  and  for  logging 
employment. 

(b)  Agriculture.  For  all  agricultural 
employment  (except  sheepherding],  the 
hourly  adverse  effect  rate  for  each 
calendar  year  shall  be  set  by  computing 
the  relationship  between  the  national 
annual  average  hourly  earnings  of 
production  or  nonsupervisory  workers 
on  private  nonagricultural  payrolls  since 
1973,  and  the  national  annual  average 
hourly  earnings  of  piece-rate-paid  hired 
farm  workers  since  1974.  The  correlation 
between  the  nonfarm  wages  since  1973 
and  the  farm  wages  since  1974  shall  be 
redetermined  by  the  Administrator 
annually,  after  consultation  with  the 
Office  of  the  Assistant  Secretary  of 
Labor  for  Policy,  Evaluation,  and 
Research  (ASPER). 

(c)  Logging  and  sheepherding.  (1)  For 
logging  employment,  the  adverse  effect 
rate  shall  be  the  prevailing  wage  rate  in 
the  area  of  intended  employment. 

(2)  For  sheepherding  employment,  the 
monthly  adverse  effect  rate  for  each 
year  shall  be  computed  and  set  by 
adjusting  the  prior  year's  sheepherding 
adverse  effect  rate  by  the  average 
percentage  change  (from  the  second 
year  previous  to  the  prior  year)  in  the 
U.S.  Department  of  Agriculture  hourly 
wage  rates  for  livestock  fann  workers 
for  the  following  States:  Arizona, 
California,  Colorado,  Idaho,  Oregon, 
Nevada,  Montana,  Texas,  Utah, 
Washington,  and  Wyoming.  The  base 
adverse  effect  rate  for  sheepherding, 
which  is  the  rate  that  must  be  paid  in 
the  season  beginning  in  1979,  is  $485.00 
per  month.  The  rate  shall  be  rounded  off 
to  the  nearest  $1.00. 

(d)  Piece  rate  adjustments.  (l)(i)  In 
any  year  in  which  the  applicable  hourly 
adverse  effect  rate  is  increased,  the 
employer  shall  increase  the  piece  rate 
for  such  activity  by  the  same  percentage 
as  the  increase  in  the  hourly  adverse 
effect  rate  over  the  previous  season’s 
adverse  effect  rate.  Before  calculating 
the  increase  in  the  piece  rate,  the 
employer  first  must  adjust  the  previous 
season’s  piece  rate  upward  to  a  point 
where  the  employer’s  average  worker  in 
that  activity  would  have  made  hourly 
earnings  equal  to  that  season’s  adverse 
effect  rate  (absent  make-up  pay 
described  in  paragraph  (e)  of  this 
section). 

(ii)  If  a  grower  pays  separate  rates  for 
different  activities  in  the  same  crop  [e.g., 


spot  picking  vs.  stripping)  or  separate 
rates  for  different  crops,  then  piece  rates 
shall  be  adjusted  independently  for  each 
activity. 

(2)  Where  an  employer  has  no 
historical  data  available  from  which  an 
adjusted  piece  rate  may  be  computed 
[i.e.,  where  the  employer  is  growing  » 
crop  for  the  Hrst  time],  the  employer  will 
be  required  to  establish  a  piece  rate 
reasonably  expected  to  generate  the 
adverse  effect  rate.  The  employer’s 
specific  methodology  for  establishing  a 
piece  rate  resulting  in  the  adverse  effect 
rate  for  such  a  crop  would  have  to  be 
submitted  in  writing  to  the  RA  for 
approval.  ETA  then  may  audit  the 
employer  to  ensure  that  the  piece  rate  is 
actually  generating  the  adverse  effect 
rate.  If  another  grower  or  grower(s) 
produce  the  same  crop  in  the  area  of 
employment,  the  employer  producing  the 
crop  for  the  first  time  would  base  its 
piece  rate  on  the  average  hourly 
earnings  and  production  of  workers 
employed  in  that  crop  activity  in  the 
area  of  intended  employment.  The  State 
job  service  shall  determine  what  those 
average  hourly  earnings  are,  through  its 
in-season  wage  surveys  or  its  collected 
prevailing  wage  information. 

(e)  Make-up  pay.  If,  during  a  pay 
period,  any  individual  worker  working 
for  the  employer  did  not  earn  at  least 
the  adverse  effect  rate  for  the  number  of 
hours  he /she  worked,  the  employer  shall 
pay  that  worker  the  piece  rate  earned, 
plus  the  difference,  to  achieve  the 
adverse  effect  rate  for  the  number  of 
hours  worked  (see  S  655.2Q2(b)(9](ii)]. 
When  this  occurs,  the  employer  shall 
notify  the  local  job  service  office  that 
makeup  pay  has  been  provided  to  the 
worker(s).  The  grower  may  be  audited 
by  ETA  to  ensure  that  the  piece  rate  is 
actually  generating  the  adverse  effect 
rate  for  the  employer’s  average  worker. 

(f)  Minimum  and  prevailing  wage 
rates.  Notwithstanding  any  other 
provision  of  this  Subpart,  an  employer 
seeking  labor  certification(s)  or  to  whom 
labor  certifications  have  been  granted 
must  offer  and  pay  to  its  workers  a 
wage  no  lower  than  the  highest  of  the 
prevailing  wage  for  the  occupation  in 
the  area  of  intended  employment,  or  the 
Federal,  State,  or  local  statutory 
minimum  wage  applicable  to  the 
occupation. 

(g)  Publication.  The  Administrator 

annually  shall  publish  in  the  Federal 
Register  a  notice  announcing  the 
adverse  effect  rate  computed  pursuant 
to  paragraphs  (b)  and  (c)(2]  of  this 
section.  / 

Si(^ned  at  Washington,  D.C.,  this  5th  day  of 
March,  1980. 

Ray  Marshall, 

Secretary  of  Labor. 

|FR  Doc.  80-7505  Filed  3-10-80;  8:45  am) 
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REMINDERS 
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this  list  has  no  legal  significance. 

Rules  Going  Into  Effect  Today 

Note:  There  were  no  items  eligible  for  inclusion  in  the  list  of  Rules 
Going  Into  Effect  Today. 

List  of  Public  Laws 

Note:  No  public  bills  which  have  become  law  were  received  by  the 
Office  of  the  Federal  Register  for  inclusion  in  today’s  List  of  Public 
Laws. 
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